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ORDER
The opinion filed April 13, 2001 is amended as follows:

At dip op. 4634, delete the paragraph beginning” Applica-
tion of the 1995 Guidelines. . . ." Insert the following para-
graphinits place:

The 1994 Guideline version of 8 5G1.3(c) ismore
favorable to King than the 1995 Guideline version.
United States v. Chea, 231 F.3d 531, 539-40 (Sth
Cir. 2000). Thus, the district court must apply the
1994 Guidelines on remand in determining whether
and to what extent to run the new sentence concur-
rently to King's prior undischarged term of impris-
onment. In doing o, it must either apply the
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methodology described in the Guideline commentary
or provide a good reason for not doing so. Id. at 536;
United States v. Redman, 35 F.3d 437, 441 (9th Cir.
1994). If the court chooses the latter course, it must
explain its decision on the record in away that indi-
cates it has considered the commentary methodol-

ogy. Id.

At dip op. 4631, delete the sentence reading "These claims
are of dubious weight, especially given King's prior perjury
conviction."

With these aterations, Appellant's Petition for Panel
Rehearing, filed April 26, 2001, is DENIED.

OPINION
FISHER, Circuit Judge:

Defendant-Appellant Norman King appeals his conviction
and sentence on 19 counts of a 50-count indictment. The
indictment charged him with engaging in three mail fraud
schemes, using counterfeit postage meter stamps and money
laundering. Though he pled guilty to the 19 counts, he now
challenges the validity of the plea, aswell as the district
court's application of the United States Sentencing Guidelines
("U.S.S.G.") and the amount of restitution imposed. The gov-
ernment, in addition to disputing King's contentions, argues
that this court lacks jurisdiction to hear the appeal under 28
U.S.C. 8 1291. We conclude that jurisdiction is proper. We
affirm the conviction but vacate the sentence and remand for
resentencing.

FACTUAL AND PROCEDURAL BACKGROUND

A. The Indictment

On May 10, 1995, agrand jury in the Northern District of
Californiareturned an indictment charging King with 40
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counts of mail fraud (in violation of 18 U.S.C.§ 1341), one
count of using a counterfeit postage meter stamp (in violation
of 18 U.S.C. § 501) and nine counts of money laundering (in
violation of 18 U.S.C. § 1957). The indictment alleged that
King had engaged in three fraudulent schemes.

Under the first such scheme (summarized in counts 1

through 5 of the indictment), he allegedly mailed postcards to
recipients located throughout the United States informing
them that they had been selected as winnersin the"$25,000
Win-A-Fortune Contest," and were required to return the
postcard along with $10 for processing fees within seven days
to claim their prize. Recipients who wished to check on the
status of their prizes were instructed to call one of three num-
bers on the postcard, two of which were "900" numbers
imposing a $9.95 per minute charge on the caller. The record-
ing available through these numbers restated the information
on the postcard.

Under the second allegedly fraudulent promotion, King

sent out mailers with information about missing children on
the front and an offer for afree cameraand 100 rolls of film
on the back. Recipients were instructed to send $10 in ship-
ping, handling and insurance costs in order to take advantage
of the offer. Counts 6 through 22 concern this promotion.

The third scheme in the indictment -- and the one to which
King initially pled guilty -- involved mailing postcards
marked "FINAL NOTICE" informing recipients that they had
been selected as winnersin a $10,000 sweepstakes. To col-
lect, recipients were instructed to send a $10 "processing fee,"
aswell as an additional $5 for "Rush Handling, " within 14
days. The parties dispute how many such postcards were sent
out. The government estimates that King mailed 1.7 million
postcards, while King claims that the number is much lower.
He admitted sending more than 10,000 such postcards, but
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could not recall whether the number exceeded 50,000. Counts
24 through 41 are related to the "Final Notice " scheme.1

Count 42 of the indictment, to which King aso pled guilty
initially, alleged that he had used a counterfeit postage meter
stamp to avoid paying the postage on approximately 1.7 mil-
lion postcards in connection with the "Final Notice" scheme.
The government alleged that King owed at least $302,940 in
postage costs.

Thefinal nine counts, aleging violations of the federal
money-laundering statute, are not at issue in this appeal.

B. King's Plea

At aJduly 20, 1999 status hearing, King informed the court
that he wished to plead guilty to counts 24 through 42 of the
indictment. In response to questioning from the court, King
stated he had discussed with his attorney the nature of the
charges against him, the necessary elements of proof and pos-
sible defenses. He also said he was satisfied with the repre-
sentation he had received. When asked specifically about the
"Final Notice" scheme charges to which he was pleading
guilty, King stated that he had intended to pay out shares of
a$10,000 fund to all recipients who responded to his mailing,
but failed to send payments to 18 of them. The government
contended King's statement failed to make out afactual basis
for mail fraud because he had not admitted making false state-
ments in the postcards. King responded, "I'm not pleading
guilty to any false statements because as far as I'm concerned
there were no false statements. I'm pleading guilty to mail
fraud for non-fulfillment of prizes." Despite the government's
concerns, the court accepted King's plea after determining
that it was made intelligently and voluntarily. Still fearing the
factual basisfor the plea might be lacking, the government
filed a"Further Submission by Government in Support of

1 The indictment contains no count 23.
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Factual Basisfor Guilty Pleas," in which it argued that addi-
tional evidence in the record supported afinding that the post-
cards contained false statements and that King intended to
defraud the recipients.

At ahearing on August 31, 1999, King's attorney objected

to the government's proposed submission and argued that the
factual basis from the earlier hearing was adequate to allow
for sentencing. The court found the prior record was sufficient
to demonsgtrate King's admission of guilt was knowing, intel-
ligent and uncoerced. It sentenced King to 71 monthsin
prison and ordered him to pay $302,000 in restitution to the
United States Postal Service.

At a hearing on September 14, 1999, King moved to with-
draw his earlier plea, contending his actions did not meet the
legal definition of mail fraud and that he would not have pled
guilty if he had known the potentia extent of his sentence.
The court proposed holding another hearing October 5 to give
King an opportunity to consult with his lawyer about the wis-
dom of withdrawing his pleain the interim. King did not
agree to thisdelay, asit would have entailed waiver of his
rights under the Speedy Trial Act. At the close of the hearing,
the court again proposed conducting another status hearing on
October 5. The record does not reflect whether this proposed
status conference ever took place.

Judgment was entered December 17, 1999, relating back
nunc pro tunc to the sentencing dates, August 31, 1999 and
September 14, 1999. King filed atimely notice of appeal.
DISCUSSION

A. Jurisdiction

The government argues this court lacks jurisdiction to

hear the appeal under 28 U.S.C. 8 1291 because the judgment

inthe district court is not "final," given the 31 counts of the
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indictment yet to be adjudicated. Under § 1291, "the courts of
appeals. . . shall have jurisdiction of appealsfrom all final
decisions of the district courts." 28 U.S.C.8 1291. "Fina
judgment in acriminal case means sentence. The sentenceis
the judgment.” Berman v. United States, 302 U.S. 211, 212
(1937). The government notes that, while King pled guilty to
and was sentenced on counts 24 through 42 of the indictment,
the remaining counts are still pending in the district court.
Therefore, it contends, we do not have jurisdiction to hear
King's appeal, because the district court's judgment was not
"final" asto the entirety of the indictment.

This court addressed this general issue in United States

v. Powell, 24 F.3d 28 (9th Cir. 1994). There, the defendant
had been indicted on four counts, including a charge of being
afelon in possession of afirearm. Powell successfully moved
to sever the firearm charge, was convicted on the other three
and immediately appealed the conviction. In a separatetrial,
he was convicted of the felon-in-possession charge, and he
appealed that conviction as well. On appeal, we addressed
whether the district court's jurisdiction over the second con-
viction was proper, given that the appeal on the first convic-
tion was pending. Concluding that "[s]everance is analogous
to charging the defendant in two separate indictments,” we
held that the final judgment rule had not been violated,
despite the possibility that district court jurisdiction over one
of the severed cases, concurrent with appeal's court jurisdic-
tion over the other, could lead to a waste of resourcesin the
event the cases involved a commonality of issues. Powell, 24
F.3d at 30-31; see also United Statesv. Abrams, 137 F.3d
704, 707 (2d Cir. 1998).

The Powell rationale applies here. King's pleading

guilty to asubset of chargesin effect severed the indictment
into two parts and made him ready for sentencing on the
charges related to the Final Notice scheme. The government
has acknowledged as much inits brief. See Appellee's Br. at
22 ("Although Powell turned in part on the fact that the count
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before this Court had been severed from the remaining counts,
that difference provides no basis for distinguishing this case.
Indeed, if the Court dismissed the current appeal for lack of
jurisdiction, the district court could create jurisdiction in this
Court smply by formally severing the counts on which appel-
lant had pleaded guilty from the remaining counts."). Because
the court imposed sentence on counts 24 through 42, King
was entitled to appeal the sentence despite the pending
charges. See Powell, 24 F.3d at 31 ("When sentence was
imposed on the severed counts, [defendant] was entitled to
appeal because there was nothing left to be done but to
enforce the sentence."). A contrary holding, under which
King would begin serving his sentence before obtaining the
right to apped it, would violate fundamental notions of due
process. See Abrams, 137 F.3d at 707. The government
responds that the district court could stay execution of the
judgment if warranted under the circumstances. As execution
of the sentence was not stayed here, however, that theoretical
possibility is not relevant to our decision.

Two other circuits have held they lacked jurisdiction to

hear an appeal on one charge of a multiple-count indictment
while other charges were pending. See United Statesv.
Leichter, 160 F.3d 33, 34 (1st Cir. 1998); United Statesv.
Kaufmann, 951 F.2d 793, 794 (7th Cir. 1992). Those cases,
however, presented distinguishable facts. In Leichter, the dis-
trict court decided sua sponte to sever for trial one count of
amore than 390-count indictment. The jury convicted on that
count after a two-month trial, and the court sentenced the
defendants accordingly. The government then dismissed all
but 38 of the remaining counts of the indictment. The defen-
dants appealed, and execution of the sentences was stayed
pending the appellate court's judgment. Concluding that no
severance creating two distinct cases had occurred, the court
held it lacked jurisdiction to hear the appeal. Leichter, 160
F.3d at 36-37. Here, in contrast, indictment charges 24
through 42 were distinct from the remaining counts, and the
counts were effectively severed by King's guilty plea. Thus,

9167



the two objectives emphasized by the Leichter court -- pre-
serving atrial judge's authority to sever acasein the interests
of litigation management and providing notice to litigants
when severance occurs, seeid. at 36 -- were not implicated.
King created a de facto severance of the case by pleading
guilty to a subset of the charges, and accordingly had notice
of the severance.

Kaufmann, similarly, has no bearing here. The jury in that
case acquitted on two counts of afive-count indictment, con-
victed on one and hung on the remaining two. All counts
related to money laundering or attempted money laundering.
The appeals court held it lacked jurisdiction over the defen-
dant's appeal of his conviction while retrial on the two
"closaly-related counts" was pending. Kaufmann, 951 F.2d at
795. The appeal before us, in contrast, is based on wholly sev-
erable counts. Moreover, alater Seventh Circuit opinion by
the same panel noted that its previous decision represented a
novel approach to the jurisdiction issue, one not followed by
other circuits. See United Statesv. Kaufmann , 985 F.2d 884,
891 (7th Cir. 1993).

In sum, the court's interest in ensuring a defendant has

the right to appea a sentence when he begins serving it out-
weighs the government's concerns about piecemeal appellate
review. Powell controls. Accordingly, we hold that jurisdic-
tion over King's appeal under the final judgment ruleis
proper.

B. Knowingness and Voluntariness of King's Plea

Before accepting a guilty plea, the court must address

the defendant in open court and ensure that he understands the
conseguences of his plea, including the nature of the charge
to which he is admitting, the mandatory minimum applicable
penalty, the maximum possible penalty and the forfeiture of
hisright to ajury trial. Fed. R. Crim. P. 11(c). This court
reviews de novo the sufficiency of atrial court's Rule 11 col-
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loguy with a defendant. United States v. Smith , 60 F.3d 595,
597 n.1 (9th Cir. 1995); United Statesv. Alber , 56 F.3d 1106,
1109 (9th Cir. 1995). Any errorsin aRule 11 hearing are
reversible unless shown to be harmless. See Fed. R. Crim. P.
11(h); United States v. Odedo, 154 F.3d 937, 940 (9th Cir.
1998).

To prove acharge under 18 U.S.C.8 1341 (mail fraud),

the prosecution must prove the defendant created a plan to
obtain money by making knowingly false, material statements
with the intent to defraud and used or caused to be used the
mailsto further an essential part of the plan. See Ninth Cir.
Model Crim. Jdury Instructions § 8.101; United Statesv.
Sayakhom, 186 F.3d 928, 941 (9th Cir. 1999) (essential ele-
ments of mail fraud are specific intent to defraud, a scheme
to defraud and use of the mails to execute the scheme; intent
may be inferred from the defendant's statements and conduct,
including the use of half-truths or concealment of materia
facts).2

At the July 20, 1999 hearing, King stated in response to
guestions from the court that he had " discussed with the gov-
ernment what the government has to prove" for conviction,
including all elements of the charged offenses. However,
when questioned about his specific actions, he admitted only
to being "quilty to these mail fraud counts for non-fulfillment
of the prizes that these people were to receive under the
National Directory Sweepstakes."3 King went on to tell the

2 King does not challenge the factual basis for his guilty plearegarding
count 42, using a counterfeit postage meter stamp.

3 King claimed he intended to use the Final Notice scheme as a means

of compiling amailing list, and had a $10,000 fund that he planned to
divvy up among all respondents. After distributing approximately $8,900
in this manner, he found himself short of funds and therefore decided to
use the remaining $1,100 to pay persona expenses. Thus, he contended
during the July 20, 1999 hearing that the extent of the activity forming the
basis of his guilty pleawas his failure to distribute the remaining $1,100
in prize money.

9169



court, "I'm not pleading guilty to any false statements because
asfar as|'m concerned there were no fal se statements. I'm
pleading guilty to mail fraud for non-fulfillment of prizes."
Nevertheless, the district court judge concluded,"[King] has
admitted the misconduct which is charged in counts 24
through 42 of the indictment” and accepted his guilty plea.
The prosecution attempted to bolster the record by filing a
"Further Submission by Government in Support of Factua
Basisfor Guilty Pleas," but King's attorney objected to the
supplementation, stating he believed the existing factual basis
on the record was sufficient to accept the plea. The court
agreed, rejecting the brief as unnecessary and concluding that
King's plea had been "unconditional . . . and unequivocal."

The record is clear that the court informed King of the

nature of the charges againgt him, satisfying the requirements
of Rule 11(c). The only question, then, is whether the court's
acceptance of King's plea, despite his assertion that he made
no false statements, violated Rule 11(f)'s requirement that the
court "satisfy it[self] that thereis afactual basisfor the plea.”
Fed. R. Crim. P. 11(f). Under North Carolinav. Alford, 400
U.S. 25 (1970), atria court may accept a defendant's guilty
pleain accordance with Rule 11(f), even when the defendant
maintains his innocence, provided the defendant clearly
expresses a desire to enter the plea and the record contains
"strong evidence of actual guilt.” Id. at 37. Sufficient evi-
dence indicating guilt is adequate; the court need not convince
itself of guilt beyond areasonable doubt. Alber , 56 F.3d at
1110.

The record contains enough evidence of the elements of

18 U.S.C. § 1341 to comply with the requirements of Alford.
The"Final Notice" postcard contained a number of material
falsehoods. The postcard'sfirst line claims, "We have not
been able to reach you by telephone];] therefore we are send-
ing you thislast and Final Notice. . . ," but no such phone
call was ever made. Recipients were informed they had been
"selected as awinner in the $10,000.00 Sweepstakes,” when
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in fact no "selection” had occurred -- the postcards were sent
to the names and addresses of people on a pre-existing mail-
ing list. The postcards stated the available prize was "up to
$10,000.00 Cash," when in fact King testified that $10,000
was the total amount of money available for distribution to
those who responded. These material falsehoods on the "Final
Notice" postcards qualify as knowingly false, material state-
ments made with the intent to defraud. Thus, under Alford,
King's guilty pleawas properly accepted, despite his denial
of guilt with respect to an element of 18 U.S.C.§ 1341.

C. Plea Withdrawal

According to the Federal Rules, a defendant may with-

draw aguilty pleaat any time before imposition of sentence,
so long as he is able to show a"fair and just reason” for doing
s0. Fed. R. Crim. P. 32(e). After sentence has been imposed,
the pleamay be set aside only on appeal or by motion under
28 U.S.C. § 2255. |d.; United States v. Baker, 790 F.2d 1437,
1438 (9th Cir. 1986). This court reviews adistrict court's
denia of amotion to withdraw a pleafor abuse of discretion.
United States v. Nagra, 147 F.3d 875, 880 (9th Cir. 1998).

The parties dispute whether the imposition of sentence
occurred on August 31 or September 14, 1999, given that
King attempted to withdraw his plea at the commencement of
the hearing on the latter date. If we accept the government's
position, King was sentenced on August 31, and the district
court lacked jurisdiction to entertain King's September 14
motion to withdraw his plea. Alternatively, if the sentence
was not imposed until September 14, the district court should
have evaluated King's motion for the existence of any "fair
and just reason” for withdrawal. Fed. R. Crim. P. 32(e).

As apreliminary matter, we note that sentencing techni-

cally occurred when orally pronounced in court, rather than
on December 17, 1999, the date the court entered judgment in
this case "nunc pro tunc the above sentencing dates.” See
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United States v. Aquirre, 214 F.3d 1122, 1125 (9th Cir. 2000).
Thus, we must resolve which of the "above sentencing dates’
-- August 31 or September 14 -- controls for the purpose of
King's attempt to withdraw his plea.

At the August 31 hearing, the court heard arguments
regarding sentencing and heard from King. It then imposed a
sentence of 71 months and restitution of $302,000. The sen-
tence included an enhancement, pursuant to U.S.S.G.

§ 2F1.1(b)(3)(B), based on King's violation of a prior admin-
istrative order. The parties disputed whether King had been
served with a copy of that administrative order. The court
concluded that the enhancement was justified based on the
existing record, but told defense counsdl, "[I]nthe event . . .
you're able to show the absence of any evidence in the admin-
istrative orders that they were served upon the defendant, you
can apply for amodification of the sentence in accordance
with that." The following day, King's attorney sent aletter to
the court alleging his client had not been served with the
administrative order. On September 9, King filed notice that
he was appealing his conviction and sentence. At the Septem-
ber 14 hearing, the court decided not to amend the sentence,
although it proposed scheduling another status conference to
allow King to confer with his attorney about the advisability
of withdrawing his July 20 plea. The record does not reflect
that the proposed conference ever took place.

The record shows that all parties considered sentence to
have been imposed on August 31. The district court left open
the issue of notice regarding the administrative order, but spe-
cifically told King he should apply to modify the existing sen-
tenceif he could produce evidence he had not been served
with the order. The September 1 letter from King's attorney
began, "Y esterday, the Court sentenced my client, Norman
King, to a 71-month term of incarceration based on afina
offense level of 19." During the September 14 hearing King's
counsel again referred to the sentencing as having occurred at
the prior hearing. The parties seemed to agree the September
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14 hearing involved the possibility of amending the existing
sentence, not the imposition of sentence generaly.

When King pled guilty on August 31, it appears he

expected to receive a sentence more lenient than the one the
district court would eventually impose. When he discovered
his sentence would be 71 months in prison and restitution of
$302,000, he attempted to withdraw the plea. King's state-
ments during the September 14 hearing show plainly that he
decided to withdraw his guilty plea only when he discerned
the severity of the sentence he was to receive:

THE DEFENDANT: . . . | respectfully request to
withdraw my plea.

THE COURT: Wéll, | think it'sfair to say, Mr.
King, that you are opening up a can of worms and
I'm not sure you know what you're doing, and |
think you're ill-advised to make decisions of this
kind without the advice of counsel.

THE DEFENDANT: Y our Honor, | have no choice.
| have children. | haven't got 10 yearsto spend in
jail.

In adightly different context, the Supreme Court has cau-
tioned against allowing this sort of gamesmanship when
applying Rule 32(e). See United Statesv. Hyde , 520 U.S. 670,
677 (1997) (describing entry of apleaasa"grave and solemn
act" rather than a"temporary and meaningless formality
reversible at the defendant's whim" in the context of a motion
to withdraw a plea after its acceptance but before the imposi-
tion of sentence (internal quotation marks omitted)).

In sum, we hold that sentencing occurred on August

31, and the district court accordingly lacked jurisdiction to
evaluate King's request to withdraw his plea. This court, how-
ever, does have jurisdiction to review his request. We do not
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permit withdrawal of a guilty plea after sentencing”"unlessa
"manifest injustice’ would result.” Nagra, 147 F.3d at 880
(quoting Baker, 790 F.2d at 1438). Given the evidence indi-
cating King hoped to withdraw his plea primarily because he
was unhappy with his sentence, denia of his request creates
no manifest injustice. Accordingly, hisrequest is denied.

D. Chalenges to the Imposition of Sentence

King challenges his sentence on a number of grounds. We
address each in turn.

1. "Organizer or Leader" Enhancement

King contends the district court erred in imposing a four-

level enhancement of his offense level for being the organizer
or leader of acriminal enterprise. See U.S.S.G. § 3B1.1(a) ("If
the defendant was an organizer or leader of acriminal activity
that involved five or more participants or was otherwise
extensive, increase [the offense level] by 4 levels."). We
review interpretation of the Sentencing Guidelines de novo,
United States v. Smith, 175 F.3d 1147, 1148 (9th Cir. 1999),
but review application of the Guidelines to the facts for abuse
of discretion, Koon v. United States, 518 U.S. 81, 91 (1996).
We examine afactua finding that a defendant was an orga-
nizer or leader for clear error. United Statesv. Avila, 95 F.3d
887, 889 (9th Cir. 1996). Organizer or leader status must be
shown by a preponderance of the evidence. 1d..

King claims the others working in his operation were
innocent clerical workers and, therefore, do not qualify as
"participants’ under the Guidelines. He took the position at
sentencing that all of his employees "were basically very
young people who came in and did clerical work for[King]
and did errands," and demonstrated no criminal culpability.
The government did not dispute this characterization. Accord-
ing to note 1 of 8§ 3B1.1 of the Sentencing Guiddlines, "[d]
“participant’ is aperson who is criminally responsible for the
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commission of the offense, but need not have been convicted.
A person who is not criminally responsible for the commis-
sion of the offense.. . . isnot a participant.” Thus, absent proof
that King's employees were participantsin the "Final Notice"
scheme as defined in the Guidelines, enhancement based on
the "five or more" prong of § 3B1.1(a) was improper.

King aso argues he was the only person involved in the
"Final Notice" scheme. Because the "otherwise extensive'
prong of the Guideline requires at least one other criminally
cul pable participant, he reasons, the enhancement should not
apply to hiscrime. See U.S.S.G. § 3B1.1, cmt. n.2 ("To qual-
ify for an adjustment under this section, the defendant must
have been the organizer, leader, manager, or supervisor of one
or more other participants."); United Statesv. Mares-Malina,
913 F.2d 770, 773 (9th Cir. 1990). The government counters
that the Presentence Report, the findings of which the court
adopted, could be read to include King's ex-wife as a crimi-
nally responsible participant in the "Final Notice" scheme.

The district court made no findings on either issue,
erroneoudly concluding that the "otherwise extensive" clause
permitted the enhancement even in the absence of other cul-
pable participants. Therefore, we remand to the district court
for further factfinding and a reconsideration of its decision to
apply the enhancement in light of the preceding discussion.

2. Calculation of Loss

King contends the district court's calculation of the total
amount of loss as being in the range of $200,000 to $350,000
was unsubstantiated. We review estimates of loss for clear
error. United Statesv. Barnes, 125 F.3d 1287, 1290 (9th Cir.
1997).

King disputes the government's method of estimating the
loss figure, and argues that the court's decision was clearly
erroneous to the extent it relied on the government's figures
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in deriving its own estimate. The government responds that
the estimate was based in large part on the amount proposed
by King's counsd at sentencing;4 thus, even if the court finds
the estimate unreasonable, King has waived the right to

appedl it.

The government based its loss estimate on several sources.

It cited $426,824 worth of checks in small denominations
deposited in King's Las Vegas bank accounts between July
1991 and April 1995, as well asthe $272,999 received from
"900 number" calls. King argues that many of the checks
were in denominations that could not be attributed to the
"Final Notice" scheme. Moreover, he contends the payments
from the 900 numbers cannot be traced directly to the charged
time period.

To determine the loss from the counterfeit postal meter
stamp, prosecutors provided two estimates of the number of
postcards shipped with counterfeit stamps. The first, based on
an extrapolation of estimates of the number of postcards that
fitin aposta tray, the average weight of each postcard and
the number of trays King shipped by Federal Expressto the
United States, came to 1.7 million. The prosecution used
records of the number of postcards King had printed in Can-
adato arrive at its second estimate, 1.79 million. Using the
1.7 million figure, the government estimated King had used
his counterfeit stamps to cause alossin excess of $302,000.
King responds that the prosecution's records do not show the
contents of his Federal Express shipments to the United
States, and complains that the government never produced
any Canadian printing records to defense counsel or to the
court.

4 King argued the true loss figure from the "Final Notice" scheme should
be $1,100, the amount of the $10,000 fund he used to pay personal
expenses. In the event the court rgjected this contention, King recom-
mended halving the $426,000 figure proposed by the government.
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The Sentencing Guidelines provide a base offense level for
fraud. Based on the amount of monetary loss the fraud caused,
the level increases incrementaly. U.S.S.G. § 2F1.1(a), (b)(1).
"For the purposes of subsection (b)(1), the loss need not be
determined with precision. The court need only make area-
sonable estimate of the loss, given the available information

. ... The offender's gain from committing the fraud is an
alternative estimate that ordinarily will underestimate the
loss" U.S.S.G. § 2F1.1, cmt. n.9; see also United Statesv.
Lawrence, 189 F.3d 838, 846 (9th Cir. 1999).

Noting that the amount of societal harm caused by the

scheme was impossible to calculate precisely, the court esti-
mated the loss for enhancement purposes at between
$200,000 and $350,000. Given the conflicting estimates pres-
ented to the court, the difficulty inherent in calculating loss
caused by amail fraud scheme and the liberality embodied in
§ 2F1.1 of the Guidelines, the court did not clearly errin
determining the amount of loss and the attendant increasein
offense level. Therefore, we affirm the portion of the sentence
based on the court's cal culation of the |oss; we need not
address the government's waiver argument.

3. Enhancement for Violating an Administrative Order

King challenges the enhancement for violation of an
administrative order, claiming that even though his wife had
been given notice of the Postal Service's order to"cease and
desist from falsely representing directly or indirectly, in sub-
stance and effect, whether by affirmative statements, implica-
tions or omissionsthat . . . Recipients of Respondents' post
cards have won a prize which is more valuable than the
required remittance," he had never received adequate notice
of the order. He also claims the district court failed to specify
what conduct was prohibited by the order. The district court's
factual findings are reviewed for clear error. Avila, 95 F.3d at
889.
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A 1992 Postal Service Decision specifically found King
bound by the Order because he had actua notice of it. The
decision lists James Toledano as King's attorney, and certi-
fied mail receipts demonstrate that Toledano received copies
of the decision. King argues Toledano did not represent him
in the administrative matter. However, he offers no informa
tion to contradict the records of the administrative proceeding
other than his own unsworn assertions.

Based on the evidence that King had notice of the
administrative decision, the district court's decision to apply
the enhancement under U.S.S.G. § 2F1.1(b)(4)(C) was not
clearly erroneous. We therefore affirm the application of the
enhancemen.

4. Criminal History Score

King argues he did not qualify for a sentencing enhance-

ment for commission of a crime within two years of release

or while on supervised release. U.S.S.G. §4A1.1(d) & (e). He
was released from custody on May 16, 1991, meaning that the
enhancement should apply under 8 4A1.1(d) or (€) if he were
found to have engaged in a component of the mail fraud

before May 16, 1993.

The indictment alleges that King began devising the fraud-
ulent scheme "[b]eginning in or about July 1991." No factua
basis in the record supports this date, however. King contends
hisfirst efforts to further the "Final Notice" scheme began in
November 1993.

On remand, the district court is instructed to address this
argument. If it does not find that a preponderance of evidence
shows that King began his efforts in furtherance of the "Fina
Notice" scheme before May 16, 1993, it must not add the
three-point enhancement described in U.S.S.G. § 4A1.1(d)
and (e) initsrecalculation of King's sentence.
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5. Concurrent or Consecutive Sentences

Under the Sentencing Guidelines, if an "undischarged

term of imprisonment resulted from offense(s) that have been
fully taken into account in the determination of the offense
level for the instant offense, the sentence for the instant
offense shall be imposed to run concurrently to the undis-
charged term of imprisonment.” U.S.S.G. 8§ 5G1.3(b). Other-
wise, the sentencing judge may impose the new sentence
concurrently, partially concurrently or consecutively "to
achieve areasonable punishment for the instant offense.”
U.S.S.G. § 5G1.3(c).

King contends the district court should have made his
sentence concurrent with the 51-month sentence he was
already serving for bank and mail fraud charges after his con-
viction in the District of Nevada. That conviction involved
King's attempt to defraud a Bank of Americabranchin
Nevada by depositing checks drawn on Canadian bank
accounts that he had already closed, then withdrawing the
money from the Nevada accounts before the bank discovered
the deposits were invalid. See United States v. King, 200 F.3d
1207, 1211 (9th Cir. 1999). Because he used the Nevada
accounts to deposit some of the proceeds from the'"Final
Notice" scheme, King contends the offense relating to his
prior conviction was "fully taken into account in the determi-
nation of the offense level for the instant offense, "' making

§ 5G1.3(b) applicable. This argument is meritless: the mere
fact that the same Nevada accounts were involved in both
convictions does not mean the prior conviction was at all
taken into account in determining his offense level in this
case.

Section 5G1.3(c), the provision affording sentencing courts
the discretion to run a new sentence consecutively, concur-
rently or partially concurrently to a prior undischarged sen-
tence in order to arrive at a reasonable punishment for the
new offense, presents a closer question. The 1994 version of
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the Guidelines instructed courts to estimate a reasonable pun-
ishment by determining the hypothetical sentenceif both
charges had been contained in the same indictment and were
therefore subject to U.S.S.G. § 5G1.2. Courts were then
required to impose a sentence approximating this hypothetical
penalty or state their reasons for failing to do so. See United
Statesv. Luna-Maddllaga, 133 F.3d 1293, 1295 (9th Cir.
1998).

The Guidelines were amended in 1995. Instead of requiring
courts to engage in a hypothetical exercise, the new version
mandated consideration of the following factors:

[T]he type and length of the prior undischarged sen-
tence; the time served, and the time likely to be
served before release, on the undischarged sentence;
whether the undischarged sentence was imposed in
state rather than federal court; and any other circum-
stances that are deemed relevant to the determination
of an appropriate sentence for the instant offense.

Id. (citing U.S.S.G. § 5G1.3 cmt. n.3 (1995)).

King contends the 1994 Guidelines should apply

because the conduct occurred prior to the effective date of the
new version -- November 1, 1995. Sentencing courts should
use the version of the Guidelinesin effect on the date of sen-
tencing unless doing so would violate the ex post facto clause.
U.S.S.G. §1B1.1. "The ex post facto clause prohibits the
retrospective imposition of punishment if it disadvantages the
offender, such as when a sentencing provision has been
increased between the time the offense is committed and the
time of sentencing.” United States v. Guzman-Bruno, 27 F.3d
420, 422 (9th Cir. 1994).

The 1994 Guideline version of § 5G1.3(c) is more
favorable to King than the 1995 Guideline version. United
States v. Chea, 231 F.3d 531, 539-40 (9th Cir. 2000). Thus,
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the district court must apply the 1994 Guidelines on remand
in determining whether and to what extent to run the new sen-
tence concurrently to King's prior undischarged term of
imprisonment. In doing so, it must either apply the methodol-
ogy described in the Guideline commentary or provide a good
reason for not doing so. 1d. at 536; United States v. Redman,
35 F.3d 437, 441 (9th Cir. 1994). If the court chooses the | at-
ter course, it must explain its decision on the record in away
that indicates it has considered the commentary methodology.
Id.

6. Sentencing on the Counterfeit Postage Meter Stamp
Charge

King challenges the portion of his sentence for the counter-
feit postage meter stamp violation on two grounds. First, he
clamsthe district court erred by applying the wrong guideline
for the charge. Guideline 8 2B5.1 covers offenses involving
"counterfeiting of United States currency and coins, food
stamps, postage stamps, treasury bills, bearer bonds and other
items that generally could be described as bearer obligations
of the United States, i.e., that are not made out to a specific
payee." U.S.S.G. § 2B5.1 cmt. n.2. King argues that postage
meter imprints, unlike physical stamps, are made out to a spe-
cific payee, in that they bear one meter user's authorization
number and are therefore not transferable or redeemable for
cash. Therefore, King contends, the Guideline for general
fraud offenses, § 2F1.1, should have been applied.

Physical stamps and postage meter stamps are both

bearer obligations of the United States. When presented with
either form of postage (in the appropriate amount), the United
States has an obligation to deliver the mail to which the post-
ageis affixed to its designated destination. A counterfeiter of
physical stamps and a counterfeiter of postage meter imprints
both seek to obtain delivery of their mail through the postal
service without paying for the service. The difference in form
of the counterfeited device is of no import. We have found no
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authority supporting King's contention that alternative forms
of postage should be treated differently in this context. We
therefore regject the argument.

King aso argues the court impermissibly added an
enhancement for "more than minimal planning” when the rel-
evant provision of the Guidelines, 8 2B5.1, does not provide
for such an enhancement. The government concedes the
enhancement was erroneous. We therefore reverse this aspect
of the sentence as well and instruct the district court to correct
the error during resentencing.

7. Amount of Restitution

Reiterating his claims concerning the errorsin the govern-
ment's estimate of the amount of loss, King argues the
$302,000 in restitution he was ordered to pay the United
States Postal Service was excessive. He also contends the
$47,000 he must already pay the Postal Service as part of his
bank fraud conviction should be deducted from any order of
restitution in this case. Moreover, King objects to the district
court's failure to consider hisinability to pay restitution.

Restitution orders are reviewed de novo. United Statesv.
DeSalvo, 41 F.3d 505, 511 (9th Cir. 1994). The factua find-
ings underlying these orders are reviewed for clear error.
United States v. Hughes Aircraft Co., 20 F.3d 974, 980 (9th
Cir. 1994).

For the reasons described above, the district court was
justified in assigning a value of $302,000 to the amount of
counterfeit postage King used. Thus, the estimate was not
clearly erroneous.

King's argument about the $47,000 paid to the Postal Ser-
vice for undelivered mail is aso unavailing. Apparently, his
argument is as follows: he was convicted in Nevada for pay-
ing the Post Office $47,000 with abad check. However, the
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Post Office failed to deliver the mail for which he was paying
the $47,000. Thus, under a""no harm, no foul" theory, the
$47,000 in restitution he owes the Post Office as part of his
prior conviction should be deducted from any restitution
imposed in this case. Though cresative, this argument has no
support in law. We therefore reject it.

King was ordered to pay restitution under the Victim

and Witness Protection Act, 18 U.S.C. 8 3663. The Act
requires courts to consider a defendant's financial resources,
including needs and earning ability, before imposing restitu-
tion. 18 U.S.C. § 3663(a)(1)(B)(i)(I1). However, courts have
broad discretion regarding the type and extent of evidence
they will consider in making this determination. United States
v. Ramilo, 986 F.2d 333, 335 (9th Cir. 1993). Ability to pay
is only one factor involved in setting the amount of restitu-
tion. 1d. Ultimately, the standard isafairly lenient one: "[A]t
the time restitution is ordered the record must reflect some
evidence the defendant may be able to pay restitution in the
amount ordered in the future." 1d. at 336; see aso United
States v. Jackson, 982 F.2d 1279, 1284 (9th Cir. 1992)
("[T]he Ninth Circuit does not require that the defendant be
able to pay in order to justify arestitution award.").

The evidence before the district court established that

King has some college education and a background in
accounting, as well as extensive business experience, which
should alow him to obtain gainful employment upon his
release from prison. Furthermore, the court took into account
his relative ability to pay in deciding not to impose afinein
addition to the restitution amount. Accordingly, the record
supports the amount of restitution as established by the dis-
trict court, and we affirm that portion of the sentence.5

51In hisreply brief, King argues that his case should be reassigned to a
different judge on remand. He waived this argument by not including it

in his opening brief. Smith v. Marsh, 194 F.3d 1045, 1052 (9th Cir. 1999)
("[O]n appeal, arguments not raised by a party in its opening brief are
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8. Apprendi_Claims

After ora argument in this case, King filed a supplemental
brief contending the district court violated Apprendi v. New
Jersey, 120 S. Ct. 2348 (2000), by imposing a sentence
beyond the statutory maximum for mail fraud without proof
beyond a reasonable doubt of the factsrelied on to justify the
increased sentence. Seeid. at 2362-63 (" Other than the fact of
aprior conviction, any fact that increases the penalty for a
crime beyond the prescribed statutory maximum must be sub-
mitted to ajury, and proved beyond a reasonable doubt.").
Because we are adready vacating and remanding for resen-
tencing, we need not address the Apprendi issues on appeal,
and leave it to the district court to consider the effect of
Apprendi, if any, on its resentencing decision.

CONCLUSION

We have jurisdiction to hear this appeal. We hold that

King's pleawas knowingly and voluntarily given. Despite his
protestations of innocence, the strong evidence of King's guilt
on the record supports the court's decision to accept his plea.
Thus, we affirm the conviction.

We vacate the sentence, however, and remand for resen-
tencing. On remand, the court isinstructed to determine
whether the organizer or leader enhancement is appropriate
under U.S.S.G. § 3B1.1, and whether the enhancement for
commission of a crime within two years of release or while
on probation was warranted under U.S.S.G. § 4A1.1(d) and
(e). The court is aso instructed to engage in the analysis

deemed waived."). Moreover, the claim has no merit. Judge Walker has

given no indication that he would have difficulty maintaining impartiaity
on remand, and preservation of the appearance of justice does not in any

way require reassignment. See United Statesv. Hanna, 49 F.3d 572, 578
(9th Cir. 1995).
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described in the commentary accompanying 8 5G1.3(c) of the
1995 Sentencing Guidelines to determine whether King's sen-
tence should run consecutively, concurrently or partially con-
currently with his prior undischarged sentence. Finally, when
recalculating King's sentence, the court isinstructed not to
add an enhancement for more than minimal planning in deter-
mining the appropriate sentence for the counterfeit stamp
charge, pursuant to U.S.S.G. § 2B5.1.

Convictions AFFIRMED; sentence VACATED;
REMANDED for resentencing.
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